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Mutual Fund Dealers Association of Canada
Association canadienne des courfiers de fonds mutuels

Via Fax (230) 356-8172
Original Via Courier
February 12, 2008 .

Special Commifiee (o Review the Personal Information Protection Act
Office of the Clerk of Commiuees, Room 224

Parliament Buildings .

Victoria, BC

VvV X4

Dear Committee Members:

I

Re: Spf;cial Committee to Review the Personal Information Protecrion Act (“PIPA”)

The Muwal Fund Dealers Association of Canade ("MFDA™) is the national self-regulatory organization
(~SRO™) for the distribwion side of the mutwal fund industry. We are writing to provide our comments
and observatiols regarding £fPA, which we hope the Special Comminee will take into account when
preparing its forthcoming report,

Structure and Functions of the MFDA

The MFDA has been {ormally recognized under the British Columbia Securities Act as an SRO by the
. British Columbia Sccurities Commission ("BCSC™). As an SRO, the MFDA develops its own Rules, By-

laws, Policies and Forms (collectively. the “Rules™) and assumes front-line responsibility for the

adminiswation of sccurities regulation on behalf of the BCSC. Even though the BCSC retains its

jurisdiction vver MFDA Members and Approved Persans under the Brirish Columbia Securities Acr, it is

the MFDA that primarily exercises the regulatory function in relation to Members and Approved Persons.

MFDA Members are mutual fund dealers that are licensed with the provincial securities commissions
across Candda, iuciuding the British Columbia Securities Commission. Approved Persons are employoes
and agents of the dealers who conduct or participate in the business of the dealer and are subject 1o the

+ regulatory jurisdiction of the MFDA. The MFDA performs ne industry representation or trade association
activities for its Members -.the [unction ot'the MFDA is strictly regulatory in nature.

Upon application for membership in the MFDA, a mutual fund dealer and s Approved Persons
comiractually agree 10 comply with MFDA Rules and acknowledge that they will be subject to MFDA
oversight and may be the subject of investigations and disciplinary actions should they breach the Rules.
Furthermorg, the recognition order by which the MFDA has been recognized as an SRO by the BCSC
se1s forth additional obligations for the MFDA, Approved Persons and Members,

MFDA Enforcement Departmoent
The MFDA Enforcemen Depanmeit enlorces regulatory standards by assessing complaints, conducting
invesligations and livigating breaches of MFDA Rules, Many of the cases investigated and prosecuted by

the Enforcement Department relate to serious maners such as theft, fruud and white collar crime.

. ¢ . . - 4 -
In the course of performing its regulatory duties. the MFFDA Enforcement Deparlment is often required 1o
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collect, use and disclose personal information ol clients of MIFDA Members and Approved Persons. For
example, Enforcement staff often need o review the records of the activities of particular client accounts
1 derermine whether there has been inappropriate trading by an Approved Person in the account. This
would necessarily invalve disclosure by the Member to the MFDA of personal information relating to
idividual tliems and the collection and use of such information by the MFDA in the course of 13
investigation,

Tn order to comply with P/P4, MFDA Members are required by the MFDA to notify clients of the
purposes for which their personal information may be colleeted, used and disclosed, including that it may
he disclosed to the MFDA. This requirement is intended to obeain the clients’ consent to such collection,
use and diselosure.

Mowever, we have encountered practical difficulty in sitwations where clients atlempt 1o revoke their
consent, in particular where the client may be a joint actor with a Member or Approved Person in activily
that is being investigated by the MFDA. In these sircumstances a Member or Approved Person may seek
1o use the clicnt’s withdrawal of consent as a tactical shield from regulatory investigation.

in addition. the effectiveness of an MFDA investigation often depends on the collection of information
from thitd parties that are not under the jurisdiction of the MFDA, but which are subject to PIPA. While
the third party may be willing 1o voluntarily provide such information, PIPA tmay be perceived as a
parrier 10 the institution doing so, at least withom a court order or specific refercnce 1o an authority
permitting: disclosure of personal information 10 the MFDA, We recopnize that FPIPA, like s
counterpads elsewhere, permits the collection, use and disclosure of persona! information for the

. purposes of investigations and proceedings but. in our experience, it remains difficult for the MFDA 1o
obtain access 1o the infopmation necessary For the performance of offective investigations absent a
specifically-applicable exception.

Submissions

Given our daily expericnce with the practical implications of £/P4, we respectfully recommend that the
$pecial Committee consider certain amendments. These amendments would assist the MFDA in
removing the barrier that PIP4A may in some cases present in obiaining timely access to personal
information for the purpose of the MFDA's regulatory activities.
L
To assist the Commiree. we have sel out below specitic submissions as 10 how amendments might be
struciured to achieve the desived resull. We believe that these submissions would accomplish the
objeciive; however, we recognize that the Special Committee will no doubr bring its expertise to bear in
determining whether other mechanisms may resolve the issucs identified above.
1]

»

(a) Wording of subsection 18(1)(j)

Section 18(1)(j) of PIPA permits an orgafization to disclose personal information without the nowledge
or consent of the individdal 1o whom the personal information relates, if the information is disclosed 10 a
“public body™ or “law cnforcement agency” conceming an offence under the laws of Canada or a
province to assisy in an investigation or in making a decision to undertake an investigation,

The requirement 1hat the offepce under section 18(1)() refate 1o an ofTence under the laws of Canada or a
province poses practical difficulics for the MFDA. The MFDA’s activities are penerally in the nature of
enforcement of regulatory standards. Howcver, some third parties may consider that the MFDA’s Rules
may not fall within the scope of "the laws ol Canada or a province.” Therefore the MFDA cannort reliably
benefiv from the exception set out in section 18(1)() of PIP4, and this inability can sometime intorfere
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with the MFDA"s ability 10 carpy oul its investigations and regulatory activities. Third parlies may also
contest the"MFDA’s standing as a “public body™ or “law enforcement agency”, or at least not have
sufficient certainty that they feel they can safely rely upon this exception.

We note that section 18(1)(j) can generally be invoked for the bencfit of the BCSC for breaches of the
British Columbia Securitiex Act but cannot be applicd o the MFDA for breaches of its Rules, even
though the MFDA gencrally aperates through delegated authority {fom it recognition as an SRO by the
BCSC. This is anomalous,

We submit that the amendmantvset out below 1o section 18(1)(j) would assist the MFDA and other SROs
recognized under the Ariish Columbia Securities /et in currying out their investigations and other
regulatory activities,

18 (1) An organization may only disclose personal information about an individual
without the consent of the individual, if

(j) the disclosure is to a public body, a law enforcement agency or regulatory
organization in Canada, concerning an offence under the laws of Canada, er a
, province or the by-laws, rules, regulations or policies of a self-regulatory

oreanization regognized by the British Columbia Securities Commission, to assist
. in an investigation, or in the making ol a decision to undertake an investigation,

(i} to determinc whether the offence has taken place, or

(i) to prepare for the laying of a charge, or_the commencement or

prosceution_of proceedings er-the-presesutien—ef in respect of the
offence

v
3

An aliernative supgestion is to modify section 18(1)(J) to include the by-laws and rules of

. “preseribed” regulatory organizations in addilion 10 the laws of Canada or 2 province. This
would allow the governmept o preseribe through regulation or orher means the by-laws and rules
of cerain regulatory organizations that the government has determined should be treated in a
similar fashion 1o the laws of Canade or a province under section 18(1)(j). This would provide
the government with a certain degree of flexibility in determining which regulatory organizations’
by-laws and rules should be included in the exception set forth in secrion 18(1)().

[
»

™

We would be pleased 1o discuss our comments with you and provide such further particulars as might be
helpful in your work going forward,

Thank you lor considering our remarks.

+

Yours truly,
,Aﬁhm/ .
Shaun Devlin
Vice-President, Enforcement
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